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Foreword by Matthew

To be asked by Her Majesty’s Government to
develop proposals to improve the lives of this
country’s citizens is an honour. I am grateful
to the Prime Minister for giving me that
honour and for the support and the respect
for my independence which has been shown
by her team in Downing Street.

e :
Matthew Taylor Greg Marsh Diane Nicol Paul Broadbent
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| was not the only person appointed to the Review. My
fellow Review team members, Greg Marsh, Diane Nicol
and Paul Broadbent have not only been an important
source of ideas and wisdom throughout the process but
have led in engaging with key groups of stakeholders;
respectively, entrepreneurs and business, the legal
profession and enforcement agencies. This project may
sometimes have been referred to as the Taylor Review
and | may have been the public face of our work, but we
would not have been able to produce this report or to
have engaged nearly as many people without the time
and energy invested by Greg, Diane and Paul.

The day to day work of the Review, researching and
developing the detail of our recommendations,
planning and delivering our ambitious engagement
process, negotiating with officials in other departments,
putting up with the often unreasonable expectations
of the Review Chair; these are among the tasks that
have been performed with diligence and skill by the
team in the Department for Business, Energy and
Industrial Strategy. We received strong support from

a wide variety of people in the department at many
levels, including Secretary of State Greg Clark and his
ministerial team. Officials tend to remain nameless and
faceless to the public but | would like to pay particular
tribute to the commitment and insight of the core team
of Paula Lovitt, Jessica Skilbeck and Tony Thomas,

| know that they have worked tirelessly to deliver this
ambitious and wide ranging report on schedule.

From the outset | was determined that the Review
process should be open and engaging. We held public
hearings around the country, Review members and
officials hosted innumerable round table and small
group discussions, across just about every week of

the Review’s ten month life | have made speeches to
audiences small and large, specialist and general. At

a time when we sometimes see scepticism towards
policy making processes, | have been encouraged and
inspired by the positive, constructive and thoughtful
response our work has received from people ranging
from employment lawyers to gig workers. Not everyone
has agreed with our emerging ideas, but just about
everyone has been supportive of our efforts and
respectful of our aims. Furthermore, and, of course,
this may now change, | am grateful to the journalists

who have reported our work - ranging from national
correspondents and broadcasters to the authors of
specialist blogs — who have with very few exceptions
reported and discussed the Review’s progress in a
responsible and informed way.

| will continue to make the case for better work as an
individual and through the RSA (I should also thank

the Society’s Trustees and Fellows for allowing me
effectively to be a part-time Chief Executive since last
October), but with the publication of this Report the
work of the Review is complete. It now falls to the Prime
Minister, the Government and Parliament to decide how
to respond to our recommendations.

The Report includes recommendations for specific
measures we would like to see enacted as soon as
possible, it makes the case for longer term strategic
shifts and, overarching all of this, issues a call for us as

a country to sign up to the ambition of all work being
good work. From time to time people have asked me
what as Chair of the Review | would see as success.
While | would be proud to see our recommendations
enacted and our strategic proposals fully debated, more
than anything | hope this Review will come to be seen to
have won the argument that good work for all should be
a national priority.

If policy makers and the public come to recognise

the vital importance of good work to social justice,
economic dynamism and civic engagement then the
efforts of the Review team and all who have supported
us will have been richly rewarded.

Matthew Taylor
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2. Our approach

Summary

The work of this Review is based on a single overriding
ambition: All work in the UK economy should be fair and
decent with realistic scope for development and fulfilment.
Good work matters for several reasons:

e Because, despite the important contribution of the living
wage and the benefit system, fairness demands that we
ensure people, particularly those on lower incomes, have
routes to progress in work, have the opportunity to boost
their earning power, and are treated with respect and
decency at work.

e Because, while having employment is itself vital to people’s
health and well-being, the quality of people’s work is also
a major factor in helping people to stay healthy and happy,
something which benefits them and serves the wider public
interest.

e Because better designed work that gets the best out of
people can make an important contribution to tackling our
complex challenge of low productivity.

e Because we should, as a matter of principle, want the
experience of work to match the aspirations we have for
modern citizenship; that people feel they are respected,
trusted and enabled and expected to take responsibility.

e Because the pace of change in the modern economy, and
particularly in technology and the development of new
business models, means we need a concerted approach to
work which is both up to date and responsive and based on
enduring principles of fairness.
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Our rationale

Our goal of good work for all is ambitious and involves
concerted action ranging from specific changes in the
short term to longer term strategic shifts. We advocate
change but in doing so we seek to build on the
distinctive strengths of our existing labour market and
framework of regulation; the British way. It is inevitable
that public concern focusses on the things that are seen
to be going wrong or areas where it is believed that the
UK lags behind other countries. But we are more likely
to succeed in achieving a good work economy if we
build upon our existing national strengths and seek to
go further through the modern industrial strategy.

We describe some of those strengths in the next chapter
but it is important from the outset to acknowledge the
UK’s successful record in creating jobs, including flexible
jobs which open up work to people with different needs
and priorities and at different stages of life. It is equally
important to address certain assumptions about the
nature of our challenges. For example, although over
recent years take home pay rates have stagnated for
many workers, if tax levels and tax credits are taken

into account average take home pay for families with

a member in full-time employment is higher in the UK
than the rest of the G7. Also, the widespread belief that
there has been a ‘hollowing out’ of the labour market is,
as yet, not reflected in the statistical evidence.

National labour markets have strengths and weaknesses
and involve trade-offs between different goals but

the British way is rightly seen internationally as largely
successful. We believe it is possible to build on that
success without undermining its foundations while

also better preparing for future challenges such as
demographic change, accelerating automation and the
emergence of new business models.

The labour market is changing, self-employment is
rising, innovative forms of working are causing us

to question established norms and how our current
legislative framework fits with these developments.
These changes have impacts for ordinary people, who
may be less certain about their rights, or who might feel
that the system doesn’t accommodate the reality of their
working relationships. It also has impacts for the state,
which sees the fiscal impact of rising self-employment
and incorporation.

But we also think now is the time to organise our
national framework around an explicit commitment

to good work for all. As we have talked to people
about good work — employees, employers, academics,
advocacy organisations and interested citizens from

all walks of life — we have been impressed by their
enthusiasm for this ambition.

The most important factors determining people’s
experience of work lie in the relationship between
those who hire, employ and manage on the one hand,
and those whose services they employ on the other.
For most people the benefits of work go well beyond
the minima established in law; the vast majority of
employers understand the value of good employment
practice. National policy cannot mandate best practice
and should not put extra burdens on those already
acting responsibly. It can and should support good
practice and ensure that those who aim for better work
— on either side of the work relationship — should not
have to do so in the face of regulatory barriers, opaque
rules or unfair competition.

On this basis, we believe the perspectives and
recommendations of this Review can enable a significant
shift in the quality of work in the UK economy.
Improving work is however a complex, multi-faceted
and long-term challenge. We have interpreted our brief
widely focusing not just on new forms of labour such as
gig work but on good work in general. Nevertheless the
constraints of time mean there are no doubt important
aspects to good work which we fail to cover adequately
in our report. By asserting the principle of good work
we hope at least to open up new debates in these areas.

¢¢ Good Work is shaped
by working practices

that benefit employees
through good reward
schemes and terms and
conditions, having a secure
position, better training
and development, good
communication and ways
of working that support
task discretion and involve
employees in securing
business improvements. )

The Commission on Good Work
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In terms of our recommendations we have focussed
broadly on three challenges:

e Tackling exploitation and the potential for
exploitation at work;

® Increasing clarity in the law and helping people know
and exercise their rights; and

e Over the longer term, aligning the incentives driving
the nature of our labour market with our modern
industrial strategy and broader national objectives.

As such our recommendations vary in nature. Some
are very specific and can, we hope, be implemented
by Government as soon as time allows; others are
broader, although based on clear principles, and will
require further consultation and consideration before
implementation; some are long term and strategic
indicating a destination for policy but not prescribing
in detail the route to that destination. That some of our
recommendations are more specific about ends than
means should not be taken to imply that these are less
significant to a good work future.

We have tried to write this report in a way that makes it
accessible to the interested lay person as well the policy
community. However, with the range of our proposals and
the need to lay them out systematically in the following
chapters there is a danger that important themes get lost
behind the detail. Below we lay out the seven key policy
approaches which can be found in this report and around
which we hope this Review will stimulate an informed,
inclusive and ambitious national discussion.

¢6 Beyond the external
factors shaping the labour
market and the nature

of jobs, employers have

a major role to play in
improving outcome for
workers through good
workplace practice...

We believe work should
provide us all with the
opportunity to fulfil our
own needs and potential in
ways that suit our situations
throughout our lives.??

CIPD submission to Review
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Seven steps towards fair

and decent work with realistic

scope for development and
fulfilment

1.

Our national strategy for work — the British way - should
be explicitly directed toward the goal of good work for
all, recognising that good work and plentiful work can
and should go together. Good work is something for
which Government needs to be held accountable but
for which we all need to take responsibility.

a) The same basic principles should apply to all
forms of employment in the British economy
— there should be a fair balance of rights and
responsibilities, everyone should have a baseline
of protection and there should be routes to
enable progression at work.

b) Over the long term, in the interests of innovation,
fair competition and sound public finances
we need to make the taxation of labour more
consistent across employment forms while at the
same time improving the rights and entitlements
of self-employed people.

c) Technological change will impact work and types
of employment and we need to be able to adapt,
but technology can also offer new opportunities
for smarter regulation, more flexible entitlements
and new ways for people to organise.

Platform based working offers welcome opportunities
for genuine two way flexibility and can provide
opportunities for those who may not be able to

work in more conventional ways. These should be
protected while ensuring fairness for those who work
through these platforms and those who compete

with them. Worker (or ‘Dependent Contractor’ as we
suggest renaming it) status should be maintained but
we should be clearer about how to distinguish workers
from those who are legitimately self-employed.

3. The law and the way it is promulgated and
enforced should help firms make the right choices
and individuals to know and exercise their rights.
Although there are some things that can be done
to improve working practices for employees, the
‘employment wedge’ (the additional, largely non-
wage, costs associated with taking someone on as
an employee) is already high and we should avoid
increasing it further. ‘Dependent contractors’ are
the group most likely to suffer from unfair one-
sided flexibility and therefore we need to provide
additional protections for this group and stronger
incentives for firms to treat them fairly.

4. The best way to achieve better work is not national
regulation but responsible corporate governance,
good management and strong employment relations
within the organisation, which is why it is important
that companies are seen to take good work seriously
and are open about their practices and that all
workers are able to be engaged and heard.

5. ltis vital to individuals and the health of our economy
that everyone feels they have realistically attainable
ways to strengthen their future work prospects and
that they can, from the beginning to the end of their
working life, record and enhance the capabilities
developed in formal and informal learning and in on
the job and off the job activities.

6. The shape and content of work and individual health
and well-being are strongly related. For the benefit
for firms, workers and the public interest we need
to develop a more proactive approach to workplace

health.

7. The National Living Wage is a powerful tool to raise
the financial base line of low paid workers. It needs
to be accompanied by sectoral strategies
engaging employers, employees and stakeholders
to ensure that people - particularly in low paid
sectors — are not stuck at the living wage minimum
or facing insecurity but can progress in their current
and future work.

The remainder of this report outlines the practical

ways we advocate to further these principles. We start
by describing key aspects of the UK'’s current largely
successful labour market and exploring the idea of good
work and what it comprises before turning to individual
policy areas and the steps we propose.
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3. Quality of work

Summary

Ensuring all work is fair and decent with realistic scope

for development and fulfilment relies on the provision of
quality work. However, as we have discovered during this
Review, what represents quality work to one person may not
for another. In order to make recommendations, it is first
important to understand the characteristics that can make
up ‘quality work’.

In this section, we examine factors that are important to
different people and why. In doing so, it is important to
remember that:

e People are driven by different motivations at different
points in their career and so what represents quality to
them now may not represent quality ten years later;

e Pay is only one aspect in determining quality work; for
many people fulfilment, personal development, work life
balance or flexibility are just as important to many people;

e People are most likely to enjoy what they do when they
have a meaningful say at work.

10
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The importance of
quality work

How much a person earns is often used to judge the
quality of their job, but fair and decent work is about
more than pay. The most recent British Social Attitudes
survey shows that less than half of us feel our job is just
a way of making money. What is more, the importance
individuals place on having a high income has been
declining in recent years'. Whilst some workers might
be happy to accept a poor working environment in
exchange for higher pay, the reality is that this choice is
not binary and poor working environments rarely result
in higher wages.

For those in society who struggle to make ends meet,
work is a pathway out of poverty. However, we have to
examine why, with employment levels at record highs, a
significant number of people living in poverty are in work.
The introduction of the National Living Wage last year will
help, but will not deal with this issue in isolation; in-work
poverty is not just a matter of pay. Individuals can be
paid above the National Living Wage, but if they have no
guarantee of work from week to week or even day to day,
this not only affects their immediate ability to pay the
bills but can have further, long-lasting effects, increasing
stress levels and putting a strain on family life.

With more and more people working well into their
sixties, many individuals will now spend around 50
years of their life in paid-work. As such, work is strongly
related to the quality of individuals’ lives and their
well-being. Quality jobs increase participation rates,
productivity and economic performance, whereas, low
quality work can push people out of the labour market
or in to work which does not fully utilise their skills and
experience, reducing well-being and productivity.

Low quality work can also affect worker health, as of
course does unemployment. This is not only bad for the
individual, but for businesses that may have to deal with
the costs of worker absence. In 2016, 15 million working
days were lost due to stress, anxiety or depression?.

What is quality work?

The issue of quality work was raised with us across the
country during our discussions. From delivery drivers to
agency workers, everyone has their view on what they
are looking for from work. We were also taken by some
of the diametrically opposed views of the same job
presented to the Work and Pensions Select Committee
earlier in the year.

€6 It is good jobs that
matter — where people feel a
sense of stability, have a say
in the workplace, know that
their effort is recognised and
rewarded, have the skills

to do the job but also to
develop their own potential,
and trust that they will be
treated fairly. And most
critically, that they are paid
a decent wage for the work
that they do. 9

Leeds City Region submission to Review

Hearing one person describe a job as the best they have
had followed by another person describing the same job
as highly stressful or exploitative highlights the challenge
for policy makers in seeking to promote better work

for all. However, as we have already argued it has never
been timelier to articulate what we mean by quality work.
Once agreed upon, the Government should then seek to
measure and publicise the levels of quality work in the UK
in much the same way as it does quantity.

Good Work: The Taylor Review of Modern Working Practices
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Foundations of quality work c
So how do we know what quality work is? It is important We belleve 1t 18

to consider it through the lens of the person looking for important to have a

work as different people will have different motivations.

For instance, students looking to earn extra money Variety Of different types
for tickets to a concert are likely to have very different Of employment to Suit the

motivations to someone who is hoping to settle

down and buy a house or start a family. In order to needs and interests Of

ensure quality work is available for all, these different

characteristics have to be factored in. For this reason, it employers and WorkerS,
1(5 well-being at vyork (ar\d in yvider life) that has been the While ensuring that all
ocus on measuring satisfaction. )

workers benefit from the

This review is not the first to consider the quality of work

and we could have picked on any number of frameworks same prOtCCtionS in law. 29

designed to measure it. However, for ease of reference, the

Review has settled upon the ‘QuinnE’ model of job quality,

developed by the Institute of Employment Research and

others as part of a pan-European research programme?. These seem to be a good starting point to measure

This outlines six high level indicators of quality: quality and provide a sensible framework against
which we can approach the next sections.

EHRC submission to Review

e Wages;

* Employment quality;

e Education and training;
e Working conditions;

e Work life balance; and

¢ Consultative participation & collective
representation.

12 Good Work: The Taylor Review of Modern Working Practices



QulnnkE indicators of quality work

Wages Pay level relative to national minimum pay and average for required qualifications
Pay variability

Employment Permanent/Temporary Status

Quality Job Security

Internal Progression Opportunities

Predictability of Weekly Hours (Overtime — Zero Hours)
Presence/Absence Involuntary Long Hour Work (40 +)
Presence/Absence Involuntary Part-Time Work (<30)

Education &

Learning Opportunities on the Job

Training Training Incidence
Training Quality
Opportunities for General vs Specific Skill Acquisition (Transferability)
Working Individual Task Discretion/ Autonomy
Conditions Semi-Autonomous Teamwork
Job Variety
Work Intensity
Health and Safety (Physical and Psychosocial)
Supervisory Social Support
Peer Group Social Support
Work Life Work Time Scheduling (Unsocial Hours)
Balance Hours of Work (Duration)
Working Time Flexibility — Personal Control of Work Hours
Working Time Flexibility — Provisions for Time Off for Personal Needs
Consultative Direct Participation in Organisational Decisions
Participation Consultative Committees-Works Councils
& Collective Union Presence
Representation Union Decision-Making Involvement

Wages

Money is obviously important. We all have bills to pay In chapter six we consider the issue of income insecurity
and things we want to do. As well as absolute pay levels,  and one-sided flexibility in more detail, making

whether someone is happy with their earnings is often recommendations to address some of the power

based on comparisons with the amount their peers imbalances that exist in some workplaces in the UK.

are earning. Pay disparity in a workplace or particular However, in terms of measuring the quality of work it is
industry can therefore make it harder for individuals to important to recognise that the importance of pay and
feel a sense of fairness at work. Satisfaction with pay remuneration will vary depending on the individual and
can also include a range of other factors such as good their stage of life.

pension provision, a fair bonus scheme and other work-
based ‘perks’ such as health insurance.

Good Work: The Taylor Review of Modern Working Practices 13



Employment quality

This indicator captures what it means to be fulfilled at
work and considers issues such as job security. Young
people, lower-skilled, part-time and temporary workers
tend to face higher levels of job insecurity for a range of
reasons. The prevalence of involuntary long hours in a
job is also a factor. Working longer hours increases the
risk of occupational illness (such as stress and mental
health problems). A culture has also grown up of unpaid
overtime, with a recent national study suggesting that
roughly half of workers were not paid for overtime.*

Education and training

Education and training support individuals to develop
and progress in work. Moreover, upskilling can result

in better employment rates, higher earnings quality,
lower job insecurity and lower job strain. However there
is evidence to suggest that the number of individuals
who have access to regular training opportunities is
falling. The percentage of workers receiving ‘off-the-job’
training in the past 4 weeks decreased from 10.1% in
2000 to 6.77% in June 2016. Yet, as the labour market
changes and industries come and go, the importance of
lifelong learning is growing.

What people want to learn in work will vary widely. For
some, the ability to gain accredited qualifications is key
— and this is more prevalent in particular sectors and
with certain groups. For others the priority is ‘on-the-
job’ training, although this may also enhance future
employability. The opportunity to develop and progress
should be available to all and we examine the role of
education and training, through an employability skills
framework in chapter 11.

Working conditions

People who have less autonomy over what they do

at work tend to report lower wellbeing rates. The
same is true of those people working in high-intensity
environments. As such, allowing workers more
autonomy over the content and pace of their work
amongst other things can lead to higher wellbeing for
these individuals and increased productivity.

This helps to explain the recent substantial increase

in self-employment. Many individuals choose self-
employment as this offers them more autonomy over
their work, highlighting the need for variability and
choice in the way individuals work. In a survey the
Review conducted of 1,149 people working through
platforms and other similar companies 73.1% said they

were satisfied with their ability to be their own boss.
However, autonomy over work does not have to equate
to self-employment. Being able to structure tasks or
decide on the approach to deliver can have a significant
impact on the sense of fulfilment people have at work.
While some will be content with work where they do
what they are told, for many, being able to shape work is
increasingly important.

Work life balance

Encouraging flexible work is good for everyone and has
been shown to have a positive impact on productivity,
worker retention and quality of work. The proportion of
employees saying that flexible working was important to
them when they initially decided to take up their current
job has increased over recent years and in our survey

of people working through platforms and other similar
companies, 75% said they were satisfied with their
ability to set their own hours with 68% satisfied with
their work life balance.

¢ The UK’s flexible
labour market has

been an invaluable
strength of our economy,
underpinning job creation,
business investment and
our competitiveness...
Fairness — the way you are
treated at work and the
opportunities open to you
— is equally important.??

CBI submission to Review

14
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Certain groups are also more likely to place a greater
importance on flexibility such as carers, women, those
with disabilities and older workers. For example, a
survey showed 40% of women state that flexible
working is ‘very important’ to them in comparison

to 23% of men. Similarly, 42% of those with caring
responsibilities said flexible working was important

in comparison to 29% of those without caring
responsibilities. Flexibility can allow these groups to
participate more fully in the labour market by enabling
them to balance work around other priorities.

Consultative participation
& collective representation

A greater voice in the organisational decisions that
affect your job can make people feel better about their
work. It can also add to a more collegiate environment
between management and staff, boosting the feeling of
fulfilment and increasing productivity. The Review heard
that for many having no say in the way they work had
negative impacts on their wellbeing.

The importance of consultative participation has been
highlighted by many and strengthening voice and good
corporate practices is covered in chapter seven in more
detail. However, it is clear to all of us on the Review
team that no effective framework to measure quality
work would be complete without assessing the extent to
which individuals were able to engage with those who
make the decisions governing their working life.

Understanding trade-offs

The factors listed here are not mutually exclusive.
People value different facets of work. For instance, in
return for greater job security individuals may decide
to reduce their flexibility. Likewise, those opting for
maximum flexibility may find that pay suffers as a result
with fewer opportunities for further development
through training. In order to maximise participation
rates and levels of wellbeing, it is essential that this
flexibility is retained as far as possible. However,
individuals should be able to decide which aspects are
more important to them and which elements they are
willing to trade-off.

The following chapters examine what more can be done
to ensure individuals have the opportunity to make
these trade-offs, increasing clarity and transparency and
addressing power imbalances that, left unchecked, can
lead to exploitation. In making these recommendations
we have tried to keep some clear objectives in mind:

* What people want from a job in order to suit their
needs will differ considerably;

* In taking steps to protect those who are in a
vulnerable position, we should not remove important
working options for others;

e There is no silver bullet to delivering better work.
Any changes involve a balancing act seeking to meet
as many objectives for as many people as possible.

Good Work: The Taylor Review of Modern Working Practices
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4. Evolution of the
labour market

Summary

We are starting from a position of strength: the UK has
employment levels and rates that are at historic highs and
compare well internationally. Our flexible approach -
what the Review calls ‘the British way’ — works. Full-time,
permanent work remains the norm, but other ‘atypical’
arrangements are usually chosen and valued by the
individuals concerned. There are immediate and longer-
term challenges ahead, but we are in a good place to
address them.

This section provides the context for the rest of the Review
and sets out:

e Current characteristics of the labour market
e Key trends in the way we work

o Key changes likely to affect the labour market
going forward

16
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Overview of the current
labour market’

In recent years the UK labour market has been
characterised by strong performance, with record high
levels of employment and the lowest unemployment
rates since 1975. The current employment rate of 74.8%?°
is the highest since records began. The unemployment
rate, at 4.7%, is the lowest since 1975. The inactivity
rate’, at 21.5% is the joint lowest since records began.

During the most recent recession, unemployment did
not increase to the same extent experienced during
past recessions, despite those being less severe and
shorter in length. The economic recovery has been
associated with strong job creation'®, which has shielded
the employment rate, particularly in the face of public
sector job losses. It is often argued that the flexibility

of the UK's labour market is a key contributor to this
positive performance.

The Organisation for Economic Co-operation and
Development (OECD's) employment protection index''?
is a widely used indicator for labour market flexibility.
According to this index, the UK has much lighter
protections in place for individuals in the labour market
relative to countries such as France or Germany. The US
is considered to have the least protection in place. The
UK'’s regulation of temporary work is also less strict than
in countries such as France and Spain. Again, the US has
an even lighter regime.

€6 The UK is widely recognised as having one of the most
flexible labour markets in the world. The UK is rated as
having the 5th most efficient labour market in the World
Economic Forum’s Global Competitiveness Report 2016-17,
behind only Switzerland, Singapore, Hong Kong and the
United States. Flexible labour markets tend to enjoy higher
employment rates and lower unemployment than those with
more rigid approaches and — as CBI research from 2014
shows — over many decades, they have better protected the
labour share and delivered more real terms wage growth

than more rigid systems. This is why flexibility matters. 2

CBI submission to Review

Good Work: The Taylor Review of Modern Working Practices
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At this international level, the UK's"® participation rate

is stronger than both the EU and OECD averages, and
the UK performs better than both the US and France,
despite the level of labour market regulation being much
lighter than France, and slightly more strict than the US.
The UK also outperforms both countries in employment
rate terms.

This tells us that the UK is good at creating jobs and
this good performance on quantity of work should be
celebrated, but not without acknowledging that there
are a number of persistent weaknesses in the UK labour
market, particularly real wage growth and productivity
performance.

Who is working?

Participation amongst females has been growing more
quickly than males over the last twenty years, evening
up the proportion of female employees. Similarly,
participation and employment amongst people aged
50+ has grown significantly over the last twenty years'*,
coupled with a decline in economic activity amongst
people aged 16-17"5, which has shifted the age profile of
the labour market. Almost 3 in 10 workers are now over
50, compared to closer to 2 in 10 in 1997.

The ageing workforce is reflective of the UK's ageing
population, with more people living longer and
declining birth rates.

Breakdown of the workforce by gender and age

This chart shows the breakdown of the workforce by gender and age, from 1997 to 2017.
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The declining number of people aged 16-17 participating ~ Currently, almost 26.2% of employment is in part-time
in the labour market reflects the fact that young people work, compared to 25% in 1997 and self-employment
are now staying in education for longer. Linked to this, the  now accounts for around 15.1% of total employment.
level of academic qualification of those in employment

has significantly improved, with over a third of people

(34.1%) having a degree or equivalent™.

Full-time, permanent work as an employee continues to
make up the majority of employment in the UK (63.0%).
However, there has been a notable shift towards more
flexible forms of working overtime, with changes in levels
of self-employment and part-time working in particular.

Total employment broken down by employee/self-employment
and working pattern

This chart shows the breakdown of total employment by employees/self-employed and their working pattern,
from 1997 to 2016.
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Despite the overall strong levels of employment, there is This under-employment represents spare capacity in
evidence of persistent under-employment. Measures of the labour market and indicates that a number of

under-employment, which account for workers who want people are not likely to be working in the way that best
more hours, remain higher than they were during the most  suits them.
recent recession, despite some improvements since 2012.

Total number of workers that want more hours

This chart shows the number of workers that want more hours, from 2002 to 2017. The chart rises from 2004 to a
peak at 2013, before falling afterwards. It illustrates that there have been a larger number of workers wanting to
work more hours in recent years.

4,000,000 —

3,500,000 |—

3,000,000 —

2,500,000 —

2,000,000 l l l l l l l l l l l l l l l J

2002
2003
2004
2005
2006
2008
2009

2007
2010
2011
2012
2013
2014
2015
2016
2017

WANTS MORE HOURS, NOT SEASONALLY ADJUSTED
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In addition to looking at labour market indicators at
an overarching level, it is important to examine the

underlying dynamics. Quarterly labour market data
shows strong flows from employment to unemployment
and inactivity, and vice versa.

Quarterly Population Flows — Q1 (January to March) 2017 -
UK, seasonally adjusted (thousands)

This chart shows the flows to and from different labour market statuses: employment, inactivity and unemployment,
in the first quarter of 2017. There was a net flow from unemployment to employment of 187,000, a net flow from
unemployment to inactivity of 9,000 and a net flow from inactivity to unemployment of 128,000.
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Source: ONS, Labour market flows, May 2017.
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Between quarter 1 2017 and the previous quarter, just

over a million people moved into employment, signalling

that there are jobs available for those who want to
participate in the labour market.

However 861,000 individuals also moved from
employment and unemployment into economic
inactivity.

The inactive population can be broken down as follows:

Economic Inactivity by reason (seasonally adjusted),

ONS, (Feb — Apr 2017)

This chart shows the proportion of the economically inactive population by reason during February to April 2017. 26
per cent are students, 25 per cent are looking after the family or home, 22 per cent are long term sick, 14 per cent are
retired, 2 per cent are temporarily sick and a small number of others (below 1 per cent) are discouraged workers.
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While 70% of all employment-to inactivity flows occur
because of personal reasons, the loss of potential
associated with manpower and skills of those moving
into inactivity squanders a valuable resource. 18% of
those who are inactive and would like to work hold a
degree or equivalent qualification.

Given the already high employment rate it is likely

that any further increase in employment will be
difficult to achieve unless groups who are not currently
participating in the labour market can be encouraged
to do so. There are currently 8.8 million working age
people who are economically inactive. While the
majority (76.0%) do not want a job, there are 2.1 million
people that would like to work.

Key trends in the way we work

Changes in the degree of part-time working and self-
employment have already been noted above. These are
key examples of the ‘atypical’ work that features heavily
in the current labour market narrative.

However, "traditional’ full-time employment as an
employee as a proportion of total employment continues
to dominate the UK labour market and has only declined
1.6 percentage points from 64.6% to 63.0% over the

last twenty years; with the most noticeable fall occurring
during the most recent recession.
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Full-time employees as a proportion of total employment

This chart shows the proportion of total employment that is made up of full-time employees, from 1997 to 2017.
The proportion fell from 65 per cent to 63 per cent between 2008 and 2010 and has remained around that level since.
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SOURCE ONS - HTTPS://WWW.ONS.GOV.UK/EMPLOYMENTANDLABOURMARKET/PEOPLEINWORK/EMPLOYMENTANDEMPLOYEETYPES/
DATASETS/FULLTIMEPARTTIMEANDTEMPORARYWORKERSSEASONALLYADJUSTEDEMPO1SA
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Permanent employment as an employee accounts for Increasing atypical work is generally linked to a more
60.0% of the total labour market, or 71.2% of employees'™.  flexible labour market, and the greater participation of
women and older workers could be one driver of the
This tells us that concerns that the UK’s light touch move to increased flexibility. However, the exact drivers

approach to labour market regulation is leading to are not clear and this is where concern around the

increased insecurity may be overstated.

balance of flexibility and security for individuals arises.

The key trends in atypical types of work are summarised in the following table:

Type of work

Trends

Part-time working

As noted above, part-time working now sits at close to 26.2% of total employment. Part-time working
has generally been on the rise for the past 20 years, hitting a high of 27.6% in 2012 suggesting that
reduced hours working may have protected some jobs in the aftermath of the recession.

Self-employed people are more likely to work part-time (29.0% of self-employed people work part-
time) than employees (25.7% of employees work part-time).

12.4% of part-time workers say that they are working part-time because they could not find
a full-time job.

However, the majority of part-time workers (70.7%) say that they do not want a full-time job. This
means that the ability to work part-time has benefitted around 18.4% of the total workforce who do
not want a full-time job.

In international terms, the UK has a much higher proportion of its workforce working part-time than
most other countries. In 2015, the EU28 average level of part-time working was just 17.2%", lower
than the rate of people working part-time in the UK (24%). Countries such as Germany and Ireland
have somewhat comparable part-time employment rates though (at 22.4% and 23.3% respectively).

Self-employment

Self-employment reached a high of 15% of total employment during 2016.

Self-employment was seen to be falling at the end of 1990s, but from around 2001 began to rise
again. The rise was particularly rapid in the years post economic recession.

Joinery, plumbing and construction are the largest sectors for self-employment.

In international terms, the UK has a much higher level of self-employment than countries such as
Canada, Germany and the USA. The UK rate is just below the EU average however.

Agency work

There is a lack of robust data on the number of agency workers in the UK. Estimates range from
800,000%° to around 1.2 million?".

The Recruitment and Employment Confederation (REC) estimate of 1.2 million is generally
considered to be more reliable, with REC suggesting that the number of agency workers has
remained fairly stable over the last number of years, but with a low of 900,000 in 2009/10.

Temporary work

Temporary workers, who include temporary agency workers, account for around 1.6 million of the
total number of UK employees.

Around a quarter of temporary workers (25.5%) state that they do not want a permanent job, while
27.4% say that they are a temporary worker because they could not find a permanent job.

There are some caveats in comparing levels of temporary work across countries because of how
the data is captured, but OECD data indicates that the UK has much lower than average levels
of temporary employment (at 6.2%) relative to EU and OECD averages (of 14.2% and 11.4%
respectively).
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Zero hours contracts

905,000 people (2.8% of those in employment) are reported to be on a zero hours contract?.

The majority of people on zero hour contract tend to work part-time (65%). Younger people, those
aged 16-24, are also more likely to work on a zero hours contracts and account for one third of total
zero hours contracts.

18% of those on a zero hours contract are in full-time education, which suggests that the flexibility
of such a contract could be beneficial for those balancing work and studly.

Whilst data suggests that there have been large increases in the number of people on zero hours
contracts since 2012, this increase is, at least in part, due to an improved recognition of this type
of contract. This means that we cannot know with certainty that zero hour contracts are on the rise
and in fact reported numbers have stabilised in recent periods.

Multi-jobs

According to official data, approximately 1.1 million people, or 3.5% of the total number in
employment, have a second job.

This proportion has fallen, from a high of 5.0% in the mid-1990s, with the level being fairly stable at
between 3.5% and 4.0% for the last ten years.

This official data is not likely to include the increasing number of people earning additional money
in a more casual way, through the use of online platforms for example. McKinsey Global® estimates
that 20-30% of the working age population are engaged in independent work. This includes
self-employed people but also accounts for people using sharing or gig economy platforms e.g.
individuals renting out rooms on Airbnb, driving for Uber, or selling goods on eBay or Etsy.

Gig economy work

Technology has facilitated new business models based around matching sellers and buyers of
goods and services. This means that people can make money from assets that they own or their
ability to do a certain type of work.

The gig economy tends to refer to people using apps to sell their labour. The most commonly

used examples are Uber and Deliveroo but there are many and a growing number of platforms
facilitating working in this way. Current limitations on Labour Force Survey data means that we do
not know with any certainty how many people are undertaking gig economy work and whether they
are doing so to supplement other work, or substituting employment totally with this type of work.

The Chartered Institute of Personnel and Development (CIPD)?* estimate that there are
approximately 1.3 million people (4% of all in employment) working in the gig economy in the UK.
CIPD's research suggests that a high proportion of gig economy workers (58%) are permanent
employees, engaging in gig economy activity on top of their more ‘traditional’ employment, which
could indicate that this type of work is used to top-up income. The research also suggests that the
gig economy will continue to grow, with 12% of UK working-age adults who have not participated
in gig economy work in the last 12 months saying they are thinking about trying different forms of
gig economy activity over the next year.
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Through the work of the Review we have come to
understand that flexibility does work for many people,
and it is clear that an agile labour market is good for
protecting employment.

The key question in relation to atypical work is therefore
whether vulnerable workers, or those with limited
choice, are adequately protected in this type

of employment.

Why the labour market
doesn’t work for everyone

While the Review acknowledges that the UK's labour
market is currently looking strong, and that flexibility is
likely to have played a role in its current success, there
exist a number of factors that could lead to poorer
outcomes at the individual level.

The key factor is an imbalance of power between
individuals and employers. Where employers hold more
power than employees, this can lead to poorer working
conditions and lower wage levels. This type of power
could exist where individuals have little choice over who
they work for — where there is a dominant local employer
in an area or dominant employers of certain skills for
example. This type of power is likely to affect the low-
skilled to a greater degree because they could struggle
to get another job if they were to leave an unsatisfactory
one. The Review notes that there have been high profile
cases of poor working conditions at workplaces such as
warehouses, which are illustrative of the existence of this
sort of power.

The imbalance of power at a local level is linked to a
second factor of immobile labour. Where individuals
are geographically or occupationally immobile, this
reduces the choice of jobs available to them and poses
additional barriers for those people who want a
different job.

The Review has heard evidence that the current
employment status framework and the rights of
individuals under each status are difficult to understand.
This creates difficulties for both individuals and
employers (as demonstrated in the useful evidence
provided by Citizen’s Advice Newham) but the outcome
is likely to be more detrimental to individuals who

could be missing out on key rights, such as holiday pay.
Confusion around employment status becomes more
pronounced for people working in atypical ways.
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¢¢ The most common
employment enquiry

is unpaid wages, and
uncertainty over
employment status and
terms and conditions is
a cross-cutting underlying
issue throughout many
enquiries... Top three
employment issues on
the project are:

1. Unauthorised
deduction of wages
(26% of enquiries)

2. Unfair dismissal (19%)

3. Terms and conditions,
many in relation to bogus
self-employment (13%)

We find the issue with
self-employment is

with how the tests for
employment status work
both in a legal and
practical sense. That

is, many employees and
employers are unaware
they don’t decide what an
individual’s employment
status is, that it’s a
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factual assessment of the nature of their relationship. In
combination with this, there appears to be a general lack
of awareness of the fact that contracts do not need to be in
writing, that the above is a substantive test of what exists
in reality and not on paper. In other words, regardless

of whether there is a written contract to the contrary,

if in reality any of these tests are met it’s unlikely the
individual in question is self-employed.

We’ve found some employers genuinely do not realise
that by arranging their affairs in such a way they create a
contract for work or for employment.

We’ve also worked with clients whose employers have
deliberately circumvented the above rules in full
knowledge of how they work, usually by drafting a
contract that purports to create a contract for self-
employment, but in some cases, evidences satisfaction of
some if not most of the above three tests.

One client, Sam, worked for a construction company for
two months and was told by the company that he was
self-employed. He was paid late but only for three weeks’
work. When he came to us for advice, we advised that he
appeared to be an employee owed both wages and accrued
holiday pay, but he didn’t want to claim holiday pay
because he considered himself self-employed. His unpaid
wages were eventually paid during early conciliation, but
he did not receive any holiday pay. Sam was convinced
that it was for the contracting company to decide whether

or not he would be a worker, employee or self-employed.”

Citizen’s Advice Newham submission to Review

Good Work: The Taylor Review of Modern Working Practices
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The shift towards greater variation in working patterns
is likely to continue as the economy moves towards full
employment and people look for work that suits their
individual lifestyles and preferences. Given the positive
externalities associated with employment, society
benefits from allowing individuals to participate in the
labour market in a way that suits them. The challenge
for Government is to balance access to flexibility with
suitable protection for those workers that may be more
vulnerable to exploitation.

There are many examples of increasing media and
public concern in relation to worker exploitation,

and there have been two recent Government reviews
looking at ways of working:

e The Business, Energy and Industrial Strategy
Committee’s ‘future world of work and rights of
workers inquiry’, prompted by the Sports Direct
scandal; and

e The Work and Pensions Committee’s ‘self-
employment and the gig economy inquiry’, focusing
on bogus self-employment.

It is clear that we cannot ignore that there are real
problems to solve if the labour market is to work for
everyone.

What are the key labour
market challenges ahead?

In addition to the already mentioned challenge of under-
employment above, continuing poor real wage growth,
poor productivity performance, new business models,
skills mismatch and increasing automation all present
problems for the labour market going forward:

e Poor real wage growth — Real wage growth has
been a persistent concern for the UK labour market.
Real wages have struggled for many years, and
even more so after the recession. Despite growth
in nominal weekly earnings, average real weekly
earnings?® remain below their 2008 level. Whilst we
could argue that downward pressure on real wages
is likely to have protected employment during the
recession, now that the economy is in recovery, the
failure of growth in real wages to pick up pace again
raises questions about living standards. On a positive
note, the introduction of the National Living Wage is
lifting the earnings of those in the lowest paid jobs,
meaning that wages are rising fastest for this group,
shielding these earnings in real terms.

The Resolution Foundation?, although concerned
that 1 in 5 employees continued to be low paid in
Britain in 20157, have noted that the National Living
Wage “is projected to lift 800,000 people out of low
pay, marking the biggest single step forward since
the introduction of the NMW".

Poor productivity — Growth in pay is linked to
improvements in labour productivity. The UK, like
many other developed economies, has suffered from
very weak productivity growth since the financial
crisis (the “productivity puzzle”); however, the UK
also has a long-standing productivity gap relative

to international comparators. Over the long term,
growth in productivity is essential for continued
improvement in living standards. Achieving improved
productivity will rely on a number of things, not least
investment in infrastructure, improved skill-levels,
more technological advancement and delivery of the
modern industrial strategy.

Jobs to match the skills profile —The skills level of
the UK workforce is improving, and the share of

the workforce with degree level qualification is set
to continue rising. This creates a challenge for the
labour market in terms of creating jobs suitable

to such graduate level skills. The proportion of
graduates working in low-skilled jobs increased from
5.3% in 2008 to 8.1% in 2016. This under-utilisation
of available skills will link to the productivity
improvement agenda.

New business models (including the ‘sharing’ and
‘gig’ economies) — as noted above, technology

has facilitated new business models based around
matching sellers and buyers of goods and services
meaning that people can make money in new ways.
The uptake of this technology is forecast to grow.
The RSA's ‘Good Gigs' report?® highlights that gig
working has the potential to expand into sectors
such as retail. The RSA's report also highlights that
this type of work is particularly attractive to young
people; with 1 in 4 people aged 16-30 saying that
they would consider some form of gig working in

the future, again highlighting the potential for gig
working to grow quickly. The benefits to an individual
choosing to work in this way include flexibility and
control over how they work, but this new way of
working also raises questions about the suitability of
the current employment law framework in addressing
the needs of people actively choosing to work
outside of the traditional employment model.
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* Automation — Progress and recent developments
in machine learning and processing capacity have
resurfaced discussions on the automation of work.

These discussions are often controversial, with widely
varying predictions around the number of jobs that
could be lost to automation. However, history has
shown that technological advancements and the
automation of individual tasks don't just result in
substitution of labour, but also lead to job creation?’.

Average weekly earnings (AWE)

This chart shows nominal and real average weekly earnings between 2005 and 2017. Whilst the nominal average
weekly earnings line rises steadily over time, this does not account for increases in inflation. The real average weekly
earnings line, which is adjusted for inflation, shows that the value of real weekly earnings has remained fairly flat over
time, falling from 2008 to 2014. Average real weekly wages in April 2017 were at a similar level to June 2006.

600 —

500 —

400 —

300 I I I I I I I I I I I I J

2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

AVERAGE WEEKLY EARNINGS (£)

REAL AVERAGE WEEKLY EARNINGS (2015 £)
SOURCE: ONS, AVERAGE WEEKLY EARNINGS

Good Work: The Taylor Review of Modern Working Practices 29



Technology had previously been thought of as targeting
tasks which are routine or process driven in nature, as

roles requiring precision, creativity, perception or social
intelligence were thought of as less susceptible to
automation®. However, while computers less ably provide
the flexibility needed for some service-related tasks, it is
hypothesised that rapid advances in artificial intelligence

and machine learning are increasingly automating the
routine cognitive jobs that are not typically performed

by the lowest-skilled workers. This has led to some
suggesting a polarised labour market®', where a decrease
in middle-income roles has occurred, but high-income
cognitive jobs and low-income manual occupations have
grown. This is shown in the chart below.

Percentage point change in employment as a share of total

employment, 2004 to 2014

This chart shows the percentage point change in employment amongst different occupational groups as a share of
total employment between 2004 and 2014. Over this time period, there were increases in the share of professional
occupations, managers, directors and senior officials, caring, leisure and other services staff and associate professional
and technical staff. There were declines in the share of administrative and secretarial staff, process, plant and machine
operatives, skilled tradespeople, sales and customer services staff and people in elementary occupations.
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Some of this technological change has already manifested
through the growth in the “gig economy”. The challenge
lies in how we adapt to these changes in the labour market.

Human perception, creativity and social intelligence are
all key components of tasks that currently lie outside
the domain of robots®3. Ensuring that the labour force

is equipped with the necessary skills for a modern
labour market will be important and will mitigate
uneven redistributions of wealth caused by any possible
"hollowing-out” effect.

Whilst the chart above suggest that automation is affecting
middle-income occupations, analysis of Annual Survey

of Hours and Earnings (ASHE) data indicates that the
hollowing-out effect has not had an effect on the wage
distribution, easing fears around increasing inequality.
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Between 2001 and 2016, the proportion of people earning an hourly wage within 25% of the median hourly wage

has remained fairly stable at just over one third of workers:

Proportion of jobs by distribution around median
earnings, BEIS analysis of LFS micro data

This chart shows the proportion of jobs by distribution around median earnings, between 2001 and

2016, using BEIS analysis of LFS micro data.
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PORTION OF JOBS WITH HOURLY WAGES ABOVE 125% OF THE MEDIAN (%)
PORTION OF JOBS WITH HOURLY WAGES BETWEEN 75% AND125% OF THE MEDIAN (%)

PORTION OF JOBS WITH HOURLY WAGES BELOW 75% OF THE MEDIAN (%)

This would indicate that new jobs are being created
even as jobs are lost to automation.

The challenge is to develop new skills not targeted by
automation, for example, further importance could be
assigned to non-cognitive skills such as relationship-
building, empathy and negotiation)*. Over time, these
skills could become more valuable.

Summary:

The UK is good at encouraging economic activity and
creating jobs. ‘The British way' works and we don’'t need
to overhaul the system. But persistent issues with wage
growth and productivity provide sufficient rationale for
us to look at how the labour market framework could

be improved. We need to make sure the labour market
remains dynamic enough to adapt successfully to new
business models, automation and the uncertainty
associated with Brexit.

SOURCE: BEIS ANALYSIS OF LFS MICRO DATA

Whilst automation is a common theme in labour

market dialogue currently, the Review considers this

to be largely an area for a watching brief rather than
immediate intervention. The likely pace of change simply
makes it all the more important that we approach the
future armed with a strong, value-based commitment to
good work.

The Review believes that maintaining the flexible and
adaptable approach to labour market regulation that
has benefitted the UK so far, but focusing more closely
on the quality of work as well as the number of people
employed, will take us in the right direction.

Good Work: The Taylor Review of Modern Working Practices
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5. Clarity in the law

Summary

The way in which employment protections are applied
relies on individuals and employers understanding the type
of relationship that exists between them — most basically,
deciding whether the individual is an ‘employee’, a ‘worker’
or genuinely self-employed. For a number of reasons, this

is becoming more complex for an increasing proportion of
the workforce. In this section, we examine what works and
what does not in the current framework, making a range of
recommendations to improve clarity and transparency for
individuals and employers. In doing so, we have come to a
number of conclusions:

e The current framework works reasonably well, but needs
to adapt to reflect emerging business models, with greater
clarity for individuals and employers;

e The focus should be clarifying the line between ‘worker’
status and self-employment as this is where there is
greatest risk of vulnerability and exploitation;

e Further efforts should be made to remove incentives
for some businesses to gain competitive advantage
by adopting business models which may particularly
disadvantage workers;

e The aim of a new legislative framework is that the
legislation does more of the work and the courts less.
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The current approach

Knowing which employment protections you have as an
individual depends on knowing what your employment
status is. However, even if an individual believes they
know what their status is, if their employer does not
agree it can make it difficult to claim rights without
recourse to more formal channels.

Most people in the UK will be ‘employees’, with the

full range of employment protections available. This is
because the majority of people still work in traditional,
full-time roles. For others who are genuinely self-
employed, employment protections do not apply. For
those who are neither employees nor self-employed, the
status of ‘worker’ provides a relative safety net, ensuring
that a group of more casual workers are protected by

a set of baseline rights — such as the National Minimum
Wage. However, agreeing what employment status
exists for those on the margins of these groups can be
difficult with each case based on the individual facts.

Definitions of ‘employee’
and ‘worker’ from the
Employment Rights Act 1996

Section 230 of the Employment Rights Act
1996 — Employees, workers etc.

1) In this Act “employee” means an individual
who has entered into works under (or where
the employment has ceased, worked under) a
contract of employment.

In this Act “contract of employment” means a
contract of service or apprenticeship, whether
express or implied, and (if it is express) whether
oral or in writing.

In this Act “worker” (except in the phrases
“shop worker” and “betting worker”) means an
individual who has entered into or works under
(or, where the employment has ceased, worked
under) -

a) A contract of employment, or

b) Any other contract, whether express
or implied and (if it is express) whether
oral or in writing, whereby the individual
undertakes to do or perform personally any
work or services for another party to the
contract whose status is not by virtue of the
contract that of a client or customer of any
profession or business undertaking carried
on by the individual.

The world of work is changing, and will continue to
change as business and consumers embrace digital

and technological advances. The courts have sought

to ensure that the way in which employment legislation
is applied keeps pace with these changes, with last
year's ruling against Uber being one of the latest
manifestations. However, in order to ensure that in the
future, all work is fair and decent, we have to re-examine
whether the legislation meets the needs of a modern
labour market.

Getting this right is not only about protecting
individuals. Businesses too want to ensure they are
operating on a level playing field when complying

with their legal responsibilities and not being undercut
by less responsible employers seeking to play fast

and loose with ambiguous legislation. Many of the
submissions to the Review from business groups called
for greater clarity in the legislative framework.

We have been told by many involved in employment law
that the current framework — the British Way — works well
and is flexible enough to deal with new ways of working
- a point made in the recently published Employment
Status Review, commissioned by Government in 2014.
However, through our discussions, it has become clear
that how the law is interpreted varies widely. Over

time, the courts have tried to provide some clarity by
introducing tests or factors for determining whether
someone is an employee or worker. However, the
relevance and weight given to these varies depending
on the circumstances; without an encyclopaedic
knowledge of case law, understanding how this might
apply to your situation is almost impossible. The
legislation must do more and the courts less if we are to
improve clarity, and ensure that irresponsible employers
are not able to game the system and take advantage

of working people. Nowhere is this more evident than
the line between worker status and genuine self-
employment.

Current principles

As a result of legislation being minimal for so long,
and therefore open to interpretation, the courts have
established a range of tests and factors to help them
make decisions on employment status. These include
personal service (whether the individual is required

to do the work themselves); the degree of control
exercised by the employer, whether there are ongoing
contractual obligations to provide and perform work
(sometimes known as mutuality of obligation) and,
more generally, whether the individual is carrying out a
business undertaking.
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If the Government believes these to be an accurate
reflection of what they consider to be the main
characteristics of a status, legislation should be updated
to reflect this. We believe there is merit in outlining in
primary legislation the high level criteria which need to
be met. And, in order to allow the legislation to respond
dynamically to changing conditions and relevant case
law, the detail that underpins these criteria should be
specified in a way that can be updated quickly, with a
greater use of secondary legislation and guidance.

A new approach

A number of considerations must be addressed if a
future framework is going to support fair and decent
work. As a first principle, the Government must make
legislation clearer. The employment statuses should
also be distinct and not open to as much interpretation
as currently, nor be so ambiguous that only a court

can fully understand the basic principles. The law
should also ensure that where individuals are under
significant control in the way they work, they are not
left unprotected as a result of the way their contract

is drafted. It should not be as difficult as it is now for
ordinary people or responsible employers to seek clarity
on employment status.

Many of the people who attended the Review's
evidence sessions told us they liked the flexibility

of working atypically — and we must not lose this.
However, flexibility must not be one-way with individuals
absorbing all of the risk. For many, not knowing when
work would be offered, or whether they were entitled

to protections like sick pay or holiday pay meant they
were unable to make informed choices, book a holiday
or even arrange a hospital appointment. This is wrong.
Wherever possible, people should know who they are
working for, how much they will earn and what rights
they have. While this is covered in more detail in chapter
six, the underlying principle of power balance goes to
the heart of our suggested approach to defining status.

Making changes to the law will only be effective if it is
enforceable. Many we spoke to believed it was too easy
for some employers to ignore their staff, especially when
the only way to get redress was through an employment
tribunal. People were reluctant to have conversations
with their employers in case they suffered a reduction

in hours where they had a zero, or low, hours contract.
Employment tribunal fees were felt to be a barrier to
people asserting their rights. As such, the changes in
employment status law that we propose should be seen
in the context of the importance we place on corporate
governance and transparency (covered in chapter seven)
as well as reforms to the enforcement landscape (set out
in chapter eight).

¢6 Determining whether you are an employee, a worker or
genuinely self-employed requires the ability to understand
complex legislation, which is spread over many Acts, and
be aware of a mountain of case law. For individuals, not
knowing your employment status means not knowing
what employment rights you deserve. For businesses,

this situation can lead to uncertainty about their
responsibilities and what can be demanded from workers.
The situation does not need to be this complicated.??

The Law Society submission to Review
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Establishing employment
status

Regardless of how they are employed, whether in a
traditional, full-time role or on a more flexible basis,
people should understand what rights they have.

Even many individuals working in the most casual of
relationships are entitled to basic employment rights
and should be aware of this. Employment status is

the gateway through which an individual must go to
access statutory rights. As we have said, determining
employment status must be simpler, clearer, and give
individuals and employers more information, a greater
level of certainty and an understanding of which rights
and responsibilities apply.

We feel it is time that Government takes a fresh look

at the legislation. Clearer legislation should improve

the ability of citizens, and those who support them, to
understand what employment status applies and what
rights they are entitled to. While better guidance plays
its part, legislation that reflects the reality of the modern
workplace is a key driver and must be the starting

point. This will ultimately filter down to individuals as
Government and advisory bodies are able to deliver
clearer guidance and advice.

More clearly and definitively stating the basis for
employment status in legislation will not be easy.
However, as a number of organisations, including the
Law Society recognise, there is now an overwhelming
case to tackle this sooner rather than later.

Government should replace the minimalistic
approach to legislation with a clearer outline
of the tests for employment status, setting
out the key principles in primary legislation,
and using secondary legislation and guidance
to provide more detail.

The future of the worker

We have had a number of representations suggesting
that the three-tier approach to employment that we
currently use should be replaced with a system similar
to tax — a binary choice between employment and
self-employment.** We disagree. The status of ‘worker’
provided in employment law is helpful in being able
to apply basic protections to less formal employment
relationships. As such, the current three-tier approach
should be retained.

The Review also considered how the three-tier approach
should be applied. At present, ‘worker’ status covers
both employees and a wider group of working people
who are sometimes called “limb (b) workers”.3¢ As
such, all employees are workers, but not all workers are
employees. We considered whether a nuanced version
of this should be adopted that saw employee rights
accrued after a certain period of time by all workers —
in essence, baseline protections from day one for all
workers and then enhanced protections once workers
have completed a period of continuous service.

66 The meaning of the

term “worker” is ambiguous.
The legal definition is
excessively vague.??

RMT submission to Review

But we do think, on reflection, that this would fail to
reflect the increasing casualisation of the labour market
— we think it is helpful to have an intermediate category
covering casual, independent relationships, with a more
limited set of key employment rights applying. We

do though think that the current three-tier approach

is confusing and that the two categories of people

that are eligible for “worker” rights should be easier

to distinguish from one another. With that in mind,
government should introduce a new name to refer to
the category of people who are eligible for “worker”
rights but who are not employees. We recommend
that the legislation refer to this group as ‘dependent
contractors'.

Government should retain the current three-tier
approach to employment status as it remains
relevant in the modern labour market, but
rename as ‘dependent contractors’ the category
of people who are eligible for worker rights but
who are not employees.
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It is also important that government identifies a clearer
distinction between an ‘employee’ and a ‘dependent
contractor’. At present, the way in which the courts have
interpreted the definitions of employee and worker has
led to a situation where they appear to be broadly the
same but with worker being a slightly lower bar. We
believe that in developing a new framework now is the
time to consider whether this is a situation we want to
continue. Our view is that it should not. The status of
‘dependent contractor’ should have a clearer definition
which better reflects the reality of modern working
arrangements, properly capturing those more casual
employment relationships that are on the increase today
- an individual who is not an employee, but neither are
they genuinely self-employed.

To do this, government should look at what the test

is for worker status. Currently, an individual can have
almost every aspect of their work controlled by a
business, from rates of pay to disciplinary action and
still not be considered a worker if a genuine right to
substitution exists. We do not think this is fair, or reflects
many of the opportunities presented in the modern
world of work. The key employment protections which
are available to ‘workers’ are there to support anyone
who is not genuinely self-employed and it should not
be that easy for employers to avoid any responsibilities
in this way. We therefore think that it is important

for Government to ensure that the absence of a
requirement to perform work personally is no longer an
automatic barrier to accessing basic employment rights.

Ultimately, if it looks and feels like employment, it
should have the status and protection of employment.

In addition, we believe the principle of ‘control’ should
be of greater importance when determining dependent
contractor status, with the legislation outlining what

it means in a modern labour market and not simply

in terms of the supervision of day-to-day activities.
We don't envisage a significant departure from the
approach currently taken by the courts where control
is often a key factor when deciding if someone is a
‘worker’ or ‘self-employed’. We believe that, if done
correctly, placing greater emphasis on control and
less emphasis on personal service will result in more
people being protected by employment law. While
this number is likely to be very small in the overall
context of employment levels nationally, we believe it
is fairer. It will also make it harder for some employers
to hide behind substitution clauses which can only be
challenged effectively through the courts.

In developing the test for the new ‘dependent
contractor’ status, control should be of greater
importance, with less emphasis placed on the
requirement to perform work personally.

As part of this process it will be important to consider
whether developing a new test for dependent
contractor results in the need for other clarifications to
be made. For instance, it may be necessary to examine
the subtly different definitions of workers which exists
across different legislation.

Addressing unintended
consequences

Government must make sure that re-defining the
boundaries of worker status does not impact on those
for whom the current system works well. The majority
of the UK labour market is made up of ‘employees’
who have no dispute with their employer. This must
remain the case under the new framework. Legislation
should continue to ensure ‘employees’ remain as those
individuals who work under a ‘contract of employment’,
and we believe that greater detail on how the courts
have determined whether someone is working under

a contract of employment is all that is necessary. In

the case of employees, the requirement to do work
personally is well established and we believe still
relevant today.

Supporting flexibility in the
gig economy

For those who find themselves ‘dependent contractors’
now, rather than self-employed, the situation is more
complicated. Many of those participating through

the gig economy are already workers under today’s
framework — as is being established by the courts on

a case by case basis. However, there will be some,
especially where the right to substitution is genuine,
who fall into this category for the first time. If a change
of this type were to result in a loss of the flexibility so
many platform workers desire, this would represent
failure. As such, these changes must be accompanied
by a new approach that supports genuine two-way
flexibility enabled by digital platforms.
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Key to the National Minimum Wage legislation is the
definition of working time. Again, this issue has been
raised repeatedly with the Review. If the National
Minimum Wage were to apply to individuals such as
many platform workers, it is important that working time
is sensibly calculated. Platforms do not place limits on
when individuals can log onto the app but no individual
should be expecting to be paid for all the time that he
or she has the app open (regardless of whether or not
they are seeking work). For instance, it would clearly be
unreasonable if someone could log onto an app when
they know there is no work and expect to be paid.

Recent case law has attempted to tackle this, drawing

a distinction between simply logging on to an app,

and being available and genuinely looking for work.
Individuals and companies working in the gig economy
have also repeatedly said to us that they value the ability
to ‘sign on’ for work as and when they please. Platforms
present individuals with greater freedom over when to
work, and what jobs to accept or decline, than most
other business models. It is essential we do not lose this.
However we have also heard reports of an oversupply of
labour at certain times, effectively flooding the market
and driving down the hourly rate to below that of the
National Minimum Wage.

The richness of data available to online platforms is

a tremendous asset in developing solutions that can
work for both organisations and workers. Such data
can, for example, provide individuals with an accurate
guide to their potential earnings if they sign on to

an online platform at any given time. We believe it
could also be used to ensure a fair application of the
National Minimum Wage. We considered a range of
options, from licensing regimes to market led solutions.
However, we were deeply conscious of the need to
avoid undermining the National Minimum Wage - a
fundamental tool to prevent exploitation. For these
reasons we settled on an adaptation of piece rates
legislation.

In re-defining ‘dependent contractor’ status,
Government should adapt the piece rates
legislation to ensure those working in the gig
economy are still able to enjoy maximum
flexibility whilst also being able to earn the NMW.

€6 It seems to us that
employment status and
payments of tax and

NICs are often connected
particularly when it comes
to temporary work...

We believe that the number
of cases in the Employment
Tribunal and higher
courts each year evidences
that the lack of clarity in
relation to definitions in
the law itself is central

to a growing problem.
The lack of consistency
with tax law, which often
uses variables adopted by
the tax authorities based
upon employment law
principles, adds to this
and together simply serves
to create ambiguity and
confusion.??

The Association of Recruitment Consultancies submission to the Review
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Piece rates

Building on the existing framework, platforms would be
able to compensate workers based on their output (i.e.
number of tasks performed), provided they are able to
demonstrate through the data that they have available
that an average individual, working averagely hard,
successfully clears the National Minimum Wage with a
20% margin of error. This type of calculation (using ‘fair
piece rates’) can already be used to work out National
Minimum Wage payments where it is not possible for
the employer to determine the hours worked in respect
of "output work”, for example, people who fill envelopes
with information for mailshots from home.

If an individual knowingly chooses to work through a
platform at times of low demand, then he or she should
take some responsibility for this decision. Where piece
rates are currently used, there is a requirement to issue
a notice before the start of the pay reference period,
explaining what the “mean hourly output rate” is and
stating the rate of sum to be paid to the worker for the
performance of the task in question. Platforms have
access to a vast amount of data on current demand and
work being carried out at any given time. Government
should explore options for requiring that platforms
provide real time data in addition to a ‘notice’ increasing
transparency for workers.

Government should consider very carefully how this
could be implemented to avoid abuse - taking into
consideration issues like regional variations. A key
consideration will be that the individual is completely
free to choose the time of work, and whether or not
to accept individual jobs. This is very different, for
example, to a situation where a mobile worker is
being expected to travel between a fixed number of
appointments, for which the National Minimum Wage
would clearly apply.

Aligning frameworks

In its consultations the Review frequently heard that
the lack of alignment between worker and the self-
employed in employment law and employed and
self-employed in tax law is a source of confusion for
organisations, individuals and the wider public.

There are reasons why employment status legislation
and tax status legislation do not align at the moment.
However, the approach to employment status
suggested here will help to bring these two systems
closer together and create clearer boundaries.

While self-employment is not an employment status,
Government should aim for ‘self-employed’ to mean the
same for both employment rights and tax purposes.

In developing the new ‘dependent contractor’
test, renewed effort should be made to align
the employment status framework with the tax
status framework to ensure that differences
between the two systems are reduced to an
absolute minimum.

The dividing line should be between the new
dependent contractor status outlined and self-
employment so that being employed for tax purposes
naturally means an individual is either an employee

or a dependent contractor. Government could also
consider how tax tribunal and employment tribunal
rulings could be applied across jurisdictions — for
example, in the shorter term and until the systems are
aligned, Government could ensure that where a tribunal
determines that an individual is an “employee” for tax
purposes, that decision is also binding for employment
law purposes.

Greater transparency
of rights

Changes to legislation will be a significant step

in improving the employment law framework and
making the law do the work rather than the courts. But
Government must continue to consider ways in which

it can embed the rights and responsibilities set out in
legislation so that there can be less misunderstanding or
opportunity for avoidance.

€6 The employer should
also be required to issue the
written statement of terms
from day one to all workers
— not just those that might
be employees.??

GMB submission to Review
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One way greater clarity over rights can be addressed
is through a greater emphasis on providing people
with helpful information when they start work. While
there is no legal requirement to provide someone
who works for you a written contract, for employees,
there is a requirement to provide a written statement
of employment particulars after two months, although
we were told in evidence sessions that this is widely
ignored. It is clear that a similar provision would be
helpful for many ‘dependent contractors'.

Government should build on and improve
clarity, certainty and understanding of all
working people by extending the right to a
written statement to ‘dependent contractors’
as well as employees.

Government should make it a statutory requirement for
employees and ‘dependent contractors’ to receive that
written statement on day 1 of their job. The information
currently required in a written statement includes basic
matters such as the name of the employer, the place

of work, hours of work, and pay including holiday pay,
sick pay and pension. This should be developed further
to ensure it is relevant to ‘dependent contractors’

and include the day 1 statutory rights ‘workers’ are
entitled to, how they are calculated and how they will

be paid. It would be helpful for government to specify
the format of the written statement so that information
is transparent, in plain English, and accessible.
Government must take steps to prevent employers from
attempting to bury information, or using overly legalistic
and unintelligible language. This could be achieved by
the development of a standard format that can be easily
adapted with specific information by the employer.

To encourage employer compliance, Government
should also consider introducing a standalone right

for individuals to bring a claim for compensation if an
employer has failed to provide a written statement.
Legislation is not the only way to provide clarity and
transparency around employment status and rights.
Government should do more; working with the Advisory,
Conciliation and Arbitration Service (Acas) and others to
ensure information is accessible.

Online tool

With the advantages that digitalisation and machine
learning brings, Government should develop and create
a free to use online tool that provides individuals with
an indication of their employment status, similar to the
Employment Status Indicator tool for tax purposes.
This online tool should also have the ability to provide
employers with advice on the employment status of
staff hired and of their responsibilities. Going forward,
the tool could provide more than just an indication of
employment status, such as advice and information

on entitlement to rights, how to qualify for them,
signposting further relevant information.

Government should build on legislative changes
to further improve clarity and understanding by
providing individuals and employers with access
to an online tool that determines employment
status in the majority of cases.

¢6 There can and should be greater transparency for all
workers as to the terms of their engagement and accrued
rights, such as pay. Extending to “workers” similar rights
of employees as regards particulars of engagement as
well as itemised information regarding pay and other
accrued entitlements could be the first step to informing
workers on the most basic level about their rights and

obligations.??

LawWorks submission to the Review
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In reality, this is a complicated task and work cannot
begin until the legal framework is finalised. It is also
going to be an iterative process and would benefit from
starting with something manageable. For instance,

as the National Minimum Wage is already enforced,

the tool could initially be focused on providing a
determination between ‘dependent contractor’ and self-
employed and build, over time, to capture the higher
threshold. Should the recommendations on sick pay in
chapter 12 be adopted, it could also support people in
determining whether they are entitled to payment whilst
off work due to ill health.

Over time, and as the new tool develops, its scope
could be expanded to determine whether individuals
were employees. As the tool and its determinations
become more robust, Government could also consider
whether this mechanism could provide the early
determination of status outlined in the chapter on
enforcement, making the process of establishing what
rights you are entitled to even simpler.

Next steps

We believe there is a compelling case for greater

clarity in determining employment status. It is also

clear that emerging relationships require a rethink

of what employment actually looks like to ensure

the new framework is fair. We have made a range

of recommendations here that will require further
consultation and examination if they are to be
successful. We believe they are necessary to provide the
foundations of fair and decent work. Over the coming
year, Government should:

¢ Develop legislation and guidance that adequately
sets out the tests that need to be met to
establish employee or dependent contractor
status. This should retain the best elements of
case law and better reflect the reality of modern
day casual work in terms of the control exercised
by employers over their staff.

¢ To reflect the realities of platform work, ensure
that in developing legislation, legitimate business
models that allow maximum flexibility to their
dependent contractors are not prevented from
operating by updating NMW legislation.

¢ Provide maximum clarity on status and rights for
all individuals by extending the right to written
particulars to all in employment and developing
an online tool providing a clear steer on what
rights an individual has.
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6. One-sided flexibility

Summary

The UK labour market is characterised by flexibility.
Individuals and businesses are free to agree terms and
conditions that best suit them, within the minimum standards
set out in legislation. This is both a strength as well as an
obvious risk. One of the points we heard most in our national
consultation was concern about the way some employers

use this flexibility to transfer risk to, and exert control over,
workers. Being able to work when you want is a good thing;
not knowing whether you have work from one day to the next
when you have bills to pay is not. This section looks at what
could be done to improve the situation for the vulnerable
workers. It identifies a number of issues that require
€xamination:

o Flexibility in the labour market is important and must
be retained in order to keep participation rates high;

e Employers must not use flexible working models simply
to reduce costs and must consider the impact on their
workforce in terms of increased sickness rates and reduced
productivity;

e Further consideration should be given to the best way
to incentivise employers who take a one sided view of
flexibility, encouraging them to use fairer and more
responsible models.
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The importance
of flexibility

Flexibility has been a key part of enabling business

to respond to changing market conditions and has
supported record employment rates. Individuals have
the opportunity to work in a range of different ways